Senate Bill No. 699

CHAPTER 94

An act to amend Section 66013 of the Government Code, relating to
development projects.

[Approved by Governor July 20, 2007. Filed with
Secretary of State July 20, 2007.]

LEGISLATIVE COUNSEL’S DIGEST

SB 699, Ducheny. Developer fees: water rights and supply.

The Mitigation Fee Act authorizes fees and charges for specific purposes,
including fees and charges imposed for water and sewer connections or
capacity charges that may not exceed the estimated reasonable cost of
providing the service or improvement for which the fee or charge is imposed,
unless a question regarding the amount of the fee or charge imposed in
excess of this cost is submitted to and approved by 7; of the electors voting
on the issue.

The act defines a “capacity charge” as a charge for facilities in existence
at the time a charge is imposed or charges for new facilities to be constructed
in the future that are of benefit to the person or property being charged.

The bill would redefine a “capacity charge” to mean a charge for public
facilities in existence at the time a charge is imposed or charges for new
public facilities to be acquired or constructed in the future that are of
proportional benefit to the person or property being charged, including
supply or capacity contracts for rights or entitlements, real property interests,
and entitlements and other rights of the local agency involving capital
expense relating to its use of existing or new public facilities.

The bill would also provide that a “capacity charge” does not include a
commodity charge.

The people of the Sate of California do enact as follows:

SECTION 1. Section 66013 of the Government Code is amended to
read:

66013. (a) Notwithstanding any other provision of law, when a local
agency imposes fees for water connections or sewer connections, or imposes
capacity charges, those fees or charges shall not exceed the estimated
reasonable cost of providing the service for which the fee or charge is
imposed, unless a question regarding the amount of the fee or charge imposed
in excess of the estimated reasonable cost of providing the services or
materials is submitted to, and approved by, a popular vote of two-thirds of
those electors voting on the issue.
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(b) As used in this section:

(1) “Sewer connection” means the connection of a structure or project
to a public sewer system.

(2) “Water connection” means the connection of a structure or project
to a public water system, as defined in subdivision (f) of Section 116275 of
the Health and Safety Code.

(3) “Capacity charge” means a charge for public facilities in existence
at the time a charge is imposed or charges for new public facilities to be
acquired or constructed in the future that are of proportional benefit to the
person or property being charged, including supply or capacity contracts
for rights or entitlements, real property interests, and entitlements and other
rights of the local agency involving capital expense relating to its use of
existing or new public facilities. A “capacity charge” does not include a
commaodity charge.

(4) “Local agency” means a local agency as defined in Section 66000.

(5) “Fee” means a fee for the physical facilities necessary to make a
water connection or sewer connection, including, but not limited to, meters,
meter boxes, and pipelines from the structure or project to a water
distribution line or sewer main, and that does not exceed the estimated
reasonable cost of labor and materials for installation of those facilities.

(6) “Public facilities” means public facilities as defined in Section 66000.

(c) Alocal agency receiving payment of a charge as specified in paragraph
(3) of subdivision (b) shall deposit it in a separate capital facilities fund with
other charges received, and account for the charges in a manner to avoid
any commingling with other moneys of the local agency, except for
investments, and shall expend those charges solely for the purposes for
which the charges were collected. Any interest income earned from the
investment of moneys in the capital facilities fund shall be deposited in that
fund.

(d) For a fund established pursuant to subdivision (c), a local agency
shall make available to the public, within 180 days after the last day of each
fiscal year, the following information for that fiscal year:

(1) A description of the charges deposited in the fund.

(2) The beginning and ending balance of the fund and the interest earned
from investment of moneys in the fund.

(3) The amount of charges collected in that fiscal year.

(4) An identification of all of the following:

(A) Each public improvement on which charges were expended and the
amount of the expenditure for each improvement, including the percentage
of the total cost of the public improvement that was funded with those
charges if more than one source of funding was used.

(B) Each public improvement on which charges were expended that was
completed during that fiscal year.

(C) Each public improvement that is anticipated to be undertaken in the
following fiscal year.

(5) A description of each interfund transfer or loan made from the capital
facilities fund. The information provided, in the case of an interfund transfer,
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shall identify the public improvements on which the transferred moneys
are, or will be, expended. The information, in the case of an interfund loan,
shall include the date on which the loan will be repaid, and the rate of interest
that the fund will receive on the loan.

(e) The information required pursuant to subdivision (d) may be included
in the local agency’s annual financial report.

(f) The provisions of subdivisions (c) and (d) shall not apply to any of
the following:

(1) Moneys received to construct public facilities pursuant to a contract
between a local agency and a person or entity, including, but not limited to,
a reimbursement agreement pursuant to Section 66003.

(2) Charges that are used to pay existing debt service or which are subject
to a contract with a trustee for bondholders that requires a different
accounting of the charges, or charges that are used to reimburse the local
agency or to reimburse a person or entity who advanced funds under a
reimbursement agreement or contract for facilities in existence at the time
the charges are collected.

(3) Charges collected on or before December 31, 1998.

(9) Any judicial action or proceeding to attack, review, set aside, void,
or annul the ordinance, resolution, or motion imposing a fee or capacity
charge subject to this section shall be brought pursuant to Section 66022.

(h) Fees and charges subject to this section are not subject to the
provisions of Chapter 5 (commencing with Section 66000), but are subject
to the provisions of Sections 66016, 66022, and 66023.

(i) The provisions of subdivisions (c) and (d) shall only apply to capacity
charges levied pursuant to this section.
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